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Pemsel's case and other authoritative decisions, that the trend of authority 
in New South Wales since, 1929 is strong and uniform in the same sense, 
that the legislative history reinforces the conclusion,- that Salvation Army 
(Victoria) Property Trust V. Fern Tree Gully Corporation (1952) 85 C.L.R. 
159 ought not to be overruled in relation to the rating exemption now 
claimed, but on the contrary affirmed, and held to be a governing authority 
upon section 132 of the Local Government Act 1919. 

B It only remains to notice a particular argument that, even assuming 
Salvation Army (Victoria) Property Trust v. Fern Tree Gully Corporation 
to be correct and applicable, there is here no " public charity " within the 
meaning of the section to which the land can be said to belong. On this 
their Lordships refer to the judgments in Joyce V. Ashfield Municipal 
Council (1959) 4 L.G.R.A. 195 of Owen and Walsh JJ. (see Owen J., 

• at pp. 200-201; Walsh J., at pp. 208-214). They cannot improve upon 
^ these judgments and they respectfully adopt them. 

Their Lordships will humbly advise Her Majesty that the appeal be 
dismissed. The appellants must pay the costs of the appeal. 

Solicitors: Wedlake Bell; Linklaters & Paines. 

D T. J. M. 

[HOUSE OF LORDS] 
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BABCO FORWARDING & SHIPPING 
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1977 July 25, 26; Lord Wilberforce, Viscount Dilhome, 
p Nov. 9 Lord Salmon, Lord Edmund-Davies 

and Lord Fraser of Tullybelton 

Carriage by Land—International carriage of goods by road— 
Measure of damages—Whisky to be carried from Glasgow 
to Teheran—Whisky stolen in England—Excise duty payable 
by consignor after theft—Measure of compensation for loss 
of whisky—Whether excise duty recoverable—Carriage of 

G Goods by Road Act 1965 (c. 37), Sch., art. 17, para. 1, art. 23, 
paras. 1, 2, 4 

Statute — Construction — International convention — Statute giving 
effect to Convention—Convention in French and English—. 
Statute scheduling English text only—Whether permissible to 
look at French text as aid to construction—Principles of con
struction to be applied—Carriage of Goods by Road Act 1965, 
Sch., art. 23, para. 4 

H 
The Carriage of Goods by Road Act 1965 by section 1 

gave the force of law in the United Kingdom to the pro
visions of the Convention on the Contract for the Inter
national Carriage of Goods by Road as set out in the 
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Schedule to the Act. Article 17, paragraph 1, of the Conven
tion provided: A 

" The carrier shall be liable for the . . . loss of the goods 
. . . occurring between the time when he takes over the 
goods and the time of delivery, . . ." 
Article 23 provided: 
" 1. When, under the provisions of this Convention, a 
carrier is liable for compensation in respect of total or 
partial loss of goods, such compensation shall be calcu- B 
lated by reference to the value of the goods at the place 
and time at which they were accepted for carriage. 2. 
The value of the goods shall be fixed according to the 
. . . current market price or, if there is no . . . current 
market price, by reference to the normal value of goods 
of the same kind and quality . . . 4. In addition, the 
carriage charges, customs duties and other charges in
curred in respect of the carriage of the goods shall be C 
refunded in full in case of total loss . . . but no further 
damages shall be payable..." 

The defendants agreed with the plaintiffs to carry 1,000 
cases of whisky from the plaintiff's Glasgow premises to 
Teheran in Iran. The contract was subject to the terms and 
conditions of the Convention. On January 24, 1975, the 
whisky was taken from the plaintiffs' bonded warehouse in r\ 
Glasgow and loaded into the defendants' container which 
was put on to a trailer for carriage by the defendants to 
Teheran. The value of the whisky in bond was some £7,000. 
Since it was intended for export the plaintiffs had not paid 
the excise duty of some £30,000 on it. During the following 
week-end the trailer, container and whisky, which had been left 
unattended in a lorry park in London by one of the defendants' 
employees, was stolen. Because the whisky had been stolen g 
in England, the plaintiffs paid the excise duty on it in accord
ance with their liability under section 85 of the Customs and 
Excise Act 1952. On their claim against the defendants for 
compensation under articles 17 and 23 of the Convention, 
alternatively for damages, judgment was entered for them in 
default of defence, and the assessment of damages was referred 
to a master. Master Jacob held that the compensation to 
which the plaintiffs were entitled under articles 17 and 23 p 
included the excise duty paid by them and gave them judg
ment for £36,991-50. The Court of Appeal dismissed an 
appeal by the defendants. 

On the defendants' appeal: — 
Held, (1) that there could be more than one current market 

price at the same time for the same type of goods depending on 
where they were to go; and that, since the plaintiffs' whisky 
had been intended for export and the evidence established Q 
that there had been a definite export market for it, the 
current market price, or normal value, of the whisky under 
article 23, paragraph 2, of the Convention had been its current 
export market price, i.e., its value ex duty (post, pp. 150H— 
15lB, 156C-D, 159G-H, 164D-H, 170D-E). 

Charrington & Co. Ltd. v. Wooder [1914] A.C. 71, H.L.(E.) 
applied. 

(2) Dismissing the appeal (Lord Edmund-Davies and Lord TJ 
Fraser of Tullybelton dissenting), that the words " other charges 
incurred in respect of the carriage " in article 23, paragraph 4, 
were loosely drafted and should be given a broad interpre
tation in accordance with the intentions of the makers of the 
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Convention; that the French text of the Convention, at which 
A (Viscount Dilhorne dubitante) it was permissible to look for 

assistance, supported a broad approach; that, so interpreted, 
the words were wide enough to cover charges arising in 
consequence of the way in which the whisky had been 
carried or miscarried; and that, accordingly, the plaintiffs were 
entitled to recover against the defendants in respect of the 
duty which they had had to pay as a result of the defendants' 
negligence in losing the whisky (post, pp. 152D-F, 154C-D, 

B F-G, 157D-E, 158A-B, E-F, 160C-D, 16lB). 
Dictum of Lord Macmillan in Stag Line Ltd. v. Foscolo, 

Mango and Co. Ltd. [1932] A.C. 328, 350, H.L.(E.) applied. 
Ellerman Lines Ltd. v. Murray 11931] A.C. 126, H.L.(E.) 

doubted. 
Per Lord Wilberforce, Viscount Dilhorne and Lord 

Salmon. There is no reason to abandon English methods of 
interpretation in favour of "continental" methods (post, pp. 

c 153c-G, 156F, 161E—162B). There is no " g a p " in this legisla
tion, and the court would in any event not be entitled to 
legislate by attempting to fill it (post, pp. 153B-C, 156F-G, 
157C-D, 160G— 161A). 

Decision of the Court of Appeal [1977] Q.B. 208; [1977] 
2 W.L.R. 107; [1977] 1 All E.R. 518 affirmed on different 
grounds. 

® The following cases are referred to in their Lordships' opinions: 
British-American Tobacco Co. (Nederland) B.V. v. van Swieten B.V. 

(unreported), March 30, 1977, Amsterdam Arrondissementsreohtbank 
(3rd Chamber A). 

Brook's Wharf and Bull Wharf Ltd. v. Goodman Brothers [1937] 1 K.B. 
534; [1936] 3 All E.R. 696, C.A. 

Carter v. Bradbeer [1975] 1 W.L.R. 1204; [1975] 3 All E.R. 158, H.L.(E.). 
E Charrington & Co. Ltd. v. Wooder [1914] A.C. 71, H.L.(E.). 

Corocraft Ltd. v. Pan American Airways Inc. [1969] 1 Q.B. 616; [1968] 
3 W.L.R. 714; [1968] 2 All E.R. 1059; [1969] 1 Q.B. 616; [1968] 3 
W.L.R. 1273; [1969] 1 All E.R. 82, C.A. 

Ellerman Lines Ltd. v. Murray [1931] A.C. 126, H.L.(E.). 
Fothergill v. Monarch Airlines Ltd. [1978] Q.B. 108; [1977] 3 W.L.R. 885; 

[1977] 3 All E.R. 616. 
F UHelvetia (Cie) v. Cie Seine et. Rhone (1973), Bulletin des Transports 

(Paris), 1973, p. 195, Court of Appeal of Paris (5th Chamber). 
Post Office v. Estuary Radio Ltd. [1968] 2 Q.B. 740; [1967] 1 W.L.R. 

1396; [1967] 3 All E.R. 663, C.A. 
Stag Line Ltd. v. Foscolo, Mango and Co. Ltd. [1932] A.C. 328, H.L.(E.). 
Ulster-Swift Ltd. v. Taunton Meat Haulage Ltd. [1977] 1 W.L.R. 625; 

[1977] 3 All E.R. 641, C.A. 
G 

The following additional cases were cited in argument: 
Salomon v. Customs and Excise Commissioners [1967] 2 Q.B. 116; 

[1966] 3 W.L.R. 36; [1966] 2 All E.R. 340; [1967] 2 Q.B. 116; [1966] 
3 W.L.R. 1223; [1966] 3 All E.R. 871, C.A. 

Tatton {William) & Co. Ltd. v. Ferrymasters Ltd. [1974] 1 Lloyd's Rep. 
203. 

H 
APPEAL from the Court of Appeal. 
This was an appeal by the defendants, Babco Forwarding & Shipping 

(U.K.) Ltd., by leave of the Court of Appeal (Lord Denning M.R., Roskill 
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and Lawton LJJ.) from their dismissal on December 2, 1976, of the 
defendants' appeal from Master Jacob. Master Jacob on May 6, 1976, A 

on a reference to him by Mocatta J. for assessment of damages, judg
ment having been given for the plaintiffs, James Buchanan & Co. Ltd., in 
default of defence, held that the plaintiffs were entitled to damages for 
the loss of a lorry-load of whisky in the sum of £36,991 50 (including 
£29,767-50 excise duty) with interest. 

The facts are set out in their Lordships' opinions. B 

Roger Buckley and Martin White for the defendants. We are con
cerned here with somewhat subtle shades of meaning of a phrase, and 
whether it is permissible to look at the French text. These excise charges 
were a consequential loss, expressly excluded by the concluding words of 
article 23, paragraph 4, of the Convention. There is much force in the -, 
comments made by the Court of Appeal to the effect that one should not 
apply the ejusdem generis rule. 

The starting point must be to look at the English text, which is English 
law, and at least attempt to give the words their normal, natural meaning. 
If one can do that, that is the end of the matter. Of course, one should 
seek harmonisation of these conventions, but the question is how. No 
expert, evidence was given here as to the meaning of the French text D 
to Frenchmen. 

This is an international commercial convention. It is the result of 
years of commercial experience, negotiation and bargaining. Its object 
is to apportion the risks which everyone knows will arise in a reasonably 
fair manner, and to do so in such a way as not to drive cargo and freight 
charges to prohibitive levels. The risks can be insured against; that is 
the reality. There is, or should be, no presumption, when approaching ^ 
a convention of this sort, that where the driver is negligent the carrier 
must provide a complete indemnity and act as insurer. If that were so, 
freight rates would be very different. It should not be presumed that the 
parties have not allowed for something as common as negligence. The 
words should, therefore, be given their ordinary meaning. It is defeating 
the merits if the courts are to say that the carrier is to pay in these p 
circumstances. (There is a wilful misconduct clause in the Convention: 
article 29.) 

(1) The correct approach to the question of construction of a conven
tion of this kind. [Reference was made to Stag Line Ltd. v. Foscolo, 
Mango and Co. Ltd. [1932] A.C. 328.] No Hague Rules case is known 
in which the approach of Lord Denning M.R. has been adopted, though 
the courts do apply a slightly broader approach. If one is considering G 

an international convention, and there have been other decisions on it, 
one should consider them. One should consider foreign decisions, and 
attempt to follow them, unless they make nonsense of our law. There 
was no express approval of Lord Denning M.R.'s approach in Ulster-
Swift Ltd. V. Taunton Meat Haulage Ltd. [1977] 1 W.L.R. 625. Article 
29 of the Convention recognises that there will be different views. H " 

The Dutch case British-American Tobacco Co. (Nederland) B.V. v. van 
Swieten B.V. (unreported), March 30, 1977 is interesting in the light of 
the theories put forward by Lord Denning M.R. as to the approach which 
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. other courts would follow. The conclusion to which the Dutch court 
came, even on considering the French text, is directly opposite to that 
reached in the present case hitherto: that " charges " could not include 
excise duty. [Reference was made to Cie L'Helvetia v. Cie Seine et 
Rhone (1973), Bulletin des Transports (Paris), 1973, p. 195.] As to the 
judgment of Lord Denning M.R., there was no evidence as to how other 
courts would approach the problem, and, therefore, his judgment is not 

B designed to promote uniformity. The Dutch case shows this. 
(2) The permissibility of looking at the French text. If there be an 

ambiguity, even in a case such as this where the English and French 
texts are equally authoritative, the court can take advantage of the 
French text. There is no such ambiguity here, and therefore no need to 
have regard to the French text. We have no expert evidence in this 

Q case. Schoolboy French is all very well, but one is here dealing with 
very subtle shades of meaning. It is no great compliment to the official 
translators of texts to say that the English is not an accurate reflection 
of the French. It is not necessary here, to look at the French text. 
" Indemnite" is not necessarily used in French in the technical sense 
in which it is sometimes used in English, of an indemnity against all 
loss. Compare article 23, paragraph 4: " . . . but no further damages 

D shall be payable." "Compensation" could be total, but could mean 
something less. 

(3) Article 23 should be given its ordinary and natural meaning. 
Paragraph 2 must be read with paragraph 1. There was a market here, 
an export market. The export market price is net of export duty. There 
may be more than one export market. The plaintiffs' documents show 

E that they differentiate between E.E.C., United States and other markets. 
The defendants rely heavily on the evidence of Mr. Hosp in cross-
examination. There is nothing in this case to point to the domestic 
market as the appropriate market. From the documents, and Mr. Hosp's 
evidence, it emerges clearly that there is an export market, and an export 
market price. The latter was charged here expressly in accordance with 
the recommendations of the Scotch Whisky Association. The documents 
are unequivocal. 

The legal concept of " available market" has no narrow or technical 
meaning. It implies simply that the seller can dispose of the goods; 
compare the Sale of Goods Act 1893 situation. There is. no warrant 
for a narrow or legalistic meaning in this Convention. [Reference was 
made to Charrington & Co. Ltd. v. Wooder [1914J A.C. 71.] The Act 

G of 1893 itself lays down guidelines for assessing the quantum of damage 
by reference to contract price and market price (" available market"). 
That means: can one dispose of one's goods? There was clearly a 
market in the present case? 

If that be wrong, one is charged by article 23, paragraph 2, to fix 
the value of the goods by reference to " normal" value. The unanimous 

JJ view of the Court of Appeal that that value here is ex-duty is correct. 
One must decide normal value in the context of "value to whom?" 
This is an international convention, by definition dealing with import 
and export. The value must be ex-duty. 
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"Other charges incurred" in article 23, paragraph 4, must be a 
question of first impression. This duty is not a charge in respect of 
carriage at all. It does not even necessarily arise because of the theft. 
The thieves might have crashed the vehicle and the whisky been lost. The 
plaintiffs are unable to satisfy the Customs and Excise Commissioners 
that the goods have been exported. It is a consequential loss pure and 
simple which must fall within the words ". . . but no further damages 
shall be payable." B 

The reason why article 23, paragraph 4, includes customs duties but 
not excise duty is that customs duty is related to the carriage. It arises 
when one crosses the border. Excise duty is wholly domestic. The 
carrier, if he were informed of the value of the whisky, would only know 
the net value. 

Robert Alexander Q.C. and David Johnson for the plaintiffs. It is Q 
accepted between the parties that the Act is intended to give effect to 
the Convention and so provide a uniform system of law to govern liability 
under international contracts of carriage. It provides a common basis 
for measuring the damage payable by the carrier in the event of loss. 

The way in which duty becomes exigible is, under the Finance 
Act 1964, that it is duty on distilled spirits. It is not immunity claimed in 
certain situations governed by the Act of 1952, section 80. D 

Three points arise from the legislation. (1) Duty becomes, in general, 
payable on distillation, but its payment may be deferred and in certain 
circumstances never becomes chargeable. (2) Having been deposited in 
the warehouse, goods may be removed from it either for export or for 
home consumption. (3) Duty arises where goods go missing in the 
course of transit solely as between the proprietor of the goods and E 
the Customs and Excise Commissioners. It does not arise as between the 
carrier and the commissioners. 

The plaintiffs do not say that simply because the carrier has been 
negligent he should be made to pay. The scheme of article 17 of the 
Convention clearly intends that the carrier shall be liable except in 
circumstances where he shows that he was not at fault and could not p 
have avoided either the circumstances or the consequences (this is para
graphs 1 and 2 article 17, combined). Where that is the object of 
the Convention, clear words would be needed to exclude a loss arising 
directly from the liability which is imposed on the carrier, just as, in 
relation to actions at common law, where the common law intends that 
liability should fall on the carrier or the contract-breaker it requires 
clear words in an exemption clause to exclude liability. That is how the G 
plaintiffs rely on the negligence of the carrier. 

The Convention approaches the matter on a basis similar to that of 
the common law. If article 23 intended that something arising directly 
from the loss should be excluded, it would have said so in clear 
terms. The scheme of the Convention was not to apportion liability 
between the carrier and the sender but to provide a common measure JJ 
for the assessment of damages where there might be differing measures 
in different countries. It is not right to say that a carrier knows nothing 
about duty. 
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Article 23, paragraph 1, is intended to provide a common measure of 
damages and not a measure intended to be determined by reference to 
the particular contract of sale or to the country for which the goods 
are destined under that contract. It fixes a time and place for measuring 
the value of the goods, on which different international laws might differ. 
It has in mind the value fixed in the context of the economy from which 
the goods are to be despatched. Its meaning is: how much would the 

B goods fetch at this time and place? Paragraph 2 gives some guidance 
to that intent. There is no commodity exchange price here, but, if there 
had been, one would be speaking of a price within the country where 
the commondity exchange existed. The defendants say that a different 
value may obtain depending on where the goods are going. There is 
no export market from the warehouse, only from the port f.o.b. If the 

„ goods were bought at the warehouse, the exporter would have to pay 
duty. It was not the intention of the draftsman in the Convention 
that in a case of an individual sale the task of the court would be to 
look at the country to which the goods were going and then at the f.o.b. 
price and then deduct something for carriage and say: that is the value 
at the warehouse. Goods at a particular place have a single "normal 
value." The task of the court under article 23, paragraph 1, is to 

D calculate the value of the goods at the place and time at which they are 
accepted for carriage. 

Knowing that the liability for duty would have to be met, a person 
would have paid £37,000 for this lorry-load outside the warehouse. The 
liability for the duty would remain the liability of the purchaser within 
bond, but he would be able to sell at the door of the warehouse for 

E £37,000. For a foreign buyer, the sale price at the door of the ware
house would be £37,000, because the vendor would be liable for the duty. 
The Convention is not concerned with individual contracts of sale. The 
goods are accepted for carriage ex-warehouse, but one has to ask: what 
was their value at that time and place? Did the draftsman intend that 
there should be different current market prices? If the goods go astray, 

p and the vendor has to replace them, that is the domestic market price. 
The Court of Appeal [1977] Q.B. 208, 212-213, were wrong about 
normal price. The correct current market price is the normal price, 
£37,000. The judgment of Master Jacob tends to support the plaintiffs. 
An anomaly could arise on Lord Denning M.R.'s approach if there were an 
imposition of duty if the goods were exported. [Reference was made to 
article 12 of the Convention and to Professor Roland Loewe, Commentary 

G on the Convention of May 19, 1956, on the Contract for the International 
Carriage of Goods by Road (CMR) (1976) 11 European Transport Law 
311, para. 46, p. 328, and paras. 189-194, pp. 375-376.] 

In summary, the intention of the Convention is that there should be 
compensation for loss and not beyond. It is perfectly reasonable to look 
not to individual contracts of sale or purported destinations, which may 

U be changed, but to the value of the goods at the particular place and to 
ascertain the compensation by reference to that value. This will not 
lead to the anomalies referred to by the Court of Appeal, precisely because 
the compensation cannot exceed the amount actually lost, and article 23, 
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paragraph 1, taken with paragraph 2, tends to connote that there shall 
be one value at the particular time and place: either the commodity 
exchange value or the market value or the normal value; this is readily 
explicable in a situation where the vendor may have to replace the goods 
from the market. [Reference was made to article 12.] 

As to article 23, paragraph 4, the plaintiffs' submissions are based 
mainly on the judgments of Roskill and Lawton L.JJ. As an approach 
to construction, it is clear from Stag Line Ltd. v. Foscolo, Mango and B 
Co. Ltd. [1932] A.C. 328 that a court can have in mind that the conven
tion is designed to create uniformity in the law between the contracting 
states, and that it will construe the Act with that object in mind, which may 
lead to what is sometimes described as the "broad approach." As to 
the construction of a convention as opposed to an Act of Parliament, see 
Salomon v. Customs and Excise Commissioners [1967] 2 Q.B. 116. It is Q 
appropriate tc look at the French text where a query arises as to the 
meaning of this Convention in order to seek guidance where the Conven
tion was clearly meant to have the same meaning in each of the different 
languages. On the facts of the present case, the English text is enough 
for the plaintiffs' purposes. As to expert evidence, if the court is invited 
to look at the French text, it is not obliged to have expert evidence as 
to the French language. It is open to the court to apply its knowledge D 
of the French language, although it might decline to do so if the suggested 
nuance were so slight that it considered it dangerous to do so. The 
plaintiffs invite the House not to take the view that the court should 
always require expert evidence of the French (or any other) language. 

On the English text as incorporated into the Act of 1965, it was the 
intention to include charges that were incurred in respect of negligent £ 
carriage. It is not disputed that excise duty is a charge incurred. It 
was incurred in respect of the carriage. 

There is an illustration of a charge arising directly from a negligent 
act of carriage or an act of carriage for which the carrier is liable in 
Professor Loewe's article: see paragraphs 192, 193, p. 376. It would be 
recoverable; this indicates that such charges would be " charges incurred „ 
in respect of carriage." Another example would be a fine imposed on 
the consignor in respect of meat going bad (Ulster-Swift Ltd. v. Taunton 
Meat Haulage Ltd. [1977] 1 W.L.R. 625). [Reference was made to 
William Tatton & Co. Ltd. v. Ferrymasters Ltd. [1974] 1 Lloyd's Rep. 
203.] If there is some doubt as to the ordinary and natural meaning of 
the English" words, then one may look at the French text. On this, the 
approaches of Roskill and Lawton L.JJ. are wholly acceptable. The G 
plaintiffs adopt the reasoning of Roskill L.J. On the ordinary position 
of the English text, the position is unclear. [Reference was made to 
Cie L'Helvetia'v. Cie Seine et Rhone, Bulletin des Transports (Paris), 1973, 
p. 195.] 

There is a suggestion that a special interest could have been declared 
under article 26. Article 26 is not appropriate to deal with the position JJ 
with which the House is concerned, where the special interest is not in 
delivery but solely in passing the frontier. What is envisaged by article 
26 is not what is an ordinary element in international trade, charges levied 
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domestically, not internally, but the situation where a special profit to 
1 the vendor is involved and recovery of the market value of the goods 

will not be enough, alternatively, where the vendor is under a liability 
to deliver the goods at a fixed time with a provision for damages for 
delay. 

One comes back, therefore, to the question: was it the intention of 
article 23, paragraphs 1 and 2 or paragraph 4, that the vendor should be 

B liable for the bulk of the loss sustained? The plaintiffs find difficulty 
in upholding the approach of Lord Denning M.R. The article of Judge 
Kutscher ["Methods of interpretation as seen by a judge at the Court 
of Justice, Luxembourg, 1976"] to which Lord Denning M.R. refers, 
shows how those principles of construction differ from those applied in 
this country. Lord Denning M.R. takes perhaps too strict a view of 

Q the laws in this country, and they could have developed as Roskill and 
Lawton L.JJ. suggested. The plaintiffs rely on the object of the convention 
rather than on Lord Denning M.R.'s idea, based on Judge Kutscher's 
article, of " filling the gap." The House is invited not to follow the 
Dutch case, British-American Tobacco Co. (Nederland) B.V. v. van 
Swieten B.V. (unreported). Our.Court of Appeal would not follow a 
decision of first instance in a foreign country just because it came first. 

D Buckley in reply. Looking at article 23 as a whole, paragraph 4 
would appear to be by way of an addition, not the main purpose of 
the compensation to be payable (cf. paragraphs 1 and 2). So it would 
be surprising in the extreme if paragraph 4 were used to provide a means 
of recovering what is in effect consequential loss, because paragraph 4 
in itself contains an express prohibition against that. The plaintiffs should 

E not just " filter in " negligence, which would cover a wide range of things. 
This duty became payable after the carriage was over: it cannot be "in 
respect of the carriage." If one reads " in respect of" as " in con
sequence of" (the plaintiffs' argument), that reinforces the defendants' 
argument that this is consequential damage. Consequential damage is not 
recoverable: customs duties, etc., are to do with carriage. Consequential 
damage is precluded by the last words of article. 23, paragraph 4, and 
it would also cover such things as a loss of profit on delay, which is 
excepted throughout unless a special interest is declared under article 26. 
The ordinary meaning of " in respect of the carriage" cannot cover this 
excise duty. Article 26 is not apt to cover if, because article 26 relates 
to a special interest in delay, whereas this is carriage across a border. 
It places a very narrow construction on the article. 

G Insurance for the load is an irrelevant consideration: it might or 
might not have been the case. 

The plaintiffs said that there was no market here, and hence no 
market price, because that involved the idea of a market outside the 
warehouse, a concept of " market" so strange and artificial that it should 
be rejected: see Charrington & Co. Ltd. v. Wooder [1914] A.C. 71. If 

JJ it is right, there could not be a commodity price; one does not back 
a lorry on to the floor of the exchange, but equally clearly this whisky 
would not have been sold on the domestic market. It is a question of 
how best to secure uniformity in the construction of the Convention. 
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Lord Atkin's answer in Stag Line Ltd. v. Foscolo, Mango and Co. Ltd. 
[1932] A.C. 328, 342-343, has served well, for instance in the Hague A 

Rules 1921 (Carriage of Goods by Sea Act 1924, Schedule). 

Their Lordships took time for consideration. 

November 9. LORD WILBERFORCE. My Lords, the question in this 
appeal is whether the appellants, as carriers, are liable to the respondents, B 
as owners and consignors, in respect of a consignment of whisky stolen 
in the course of transport by road in England on its way from a bonded 
warehouse in Glasgow via the port of Felixstowe to Iran (i) for some 
£7,000, representing the export price of the whisky, or (ii) for some 
£37,000 representing that price plus £30,000 excise duty which the owners 
became obliged to pay to the customs authorities. The Court of Appeal, c 
affirming the judgment of Master Jacob, fixed the liability at the larger 
sum, and the carriers appeal against these decisions. 

The actual contract of carriage is not in evidence, but it is accepted 
that it was undertaken subject to CMR conditions—viz., the terms and 
conditions contained in the Schedule to the Carriage of Goods by Road 
Act 1965. Under these conditions, which represent the terms of an inter
national convention of 1956, the carrier is responsible for any loss unless D 
he can make good certain prescribed defences one of which is that the 
loss occurred through circumstances which he could not avoid and the 
consequences of which he could not prevent, which, in this case, he could 
not do. Thus, liability in principle is not in dispute but the measure of 
damages is. The measure of damages payable—called "compensation" 
—is laid down in article 23 of the scheduled Convention which contains 
the following: 

" 1. When, under the provisions of this Convention, a carrier is liable 
for compensation in respect of total or partial loss of goods, such 
compensation shall be calculated by reference to the value of the 
goods at the place and time at which they were accepted for carriage. 
2. The value of the goods shall be fixed according to the commodity 
exchange price or, if there is no such price, according to the current F 
market price or, if there is no commodity exchange price or current 
market price, by reference to the normal value of goods of the same 
kind and quality . . . 4. In addition, the carriage charges, customs 
duties and other charges incurred in respect of the carriage of the 
goods shall be refunded in full in case of total loss and in proportion 
to the loss sustained in case of partial loss, but no further damages Q 
shall be payable..." 

The owners' claim' is made under two headings: first they say, under 
paragraphs 1 and 2, that " the value" of the whisky was £37,000, i.e., 
its duty paid value; secondly, in the alternative, if " the value " is £7,000, 
i.e., its value ex duty, the excise duty of £30,000 is recoverable under 
paragraph 4 as some other charge "incurred in respect of the carriage JJ 
of the goods." 

My Lords, I entirely agree with the Court of Appeal in rejecting the 
first basis of claim. I think that the market price, or the normal value 
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of this whisky intended for export, was its value ex duty. In the invoices 
" made out by the (respondent) sellers, the price was an ex duty price of 

£762 for 12 litres and the sellers certified that " . . . the prices stated in 
this invoice are the current export market prices for the merchandise 
described therein...." 

What is " the current market price " of any commodity must depend 
in the first place upon what is the relevant market, for it is obvious that 

B there may well be more than one market for a commodity, or for goods: 
see Charrington & Co. Ltd. v. Wooder [1914] A.C. 71. It was testified 
by Mr. P. R. Hosp, the financial director of the sellers, that about 85 per 
cent, of their produce is exported, and that the export market is a definite 
market; this corresponds with the invoices. The price stated in the 
invoices being a price f.o.b. Felixstowe, it is appropriate, in order to arrive 
at the price " at the place . . . at which [the goods] were accepted for 

^ carriage " (article 23, paragraph 1) to make a small deduction representing 
the cost of carriage from Glasgow to Felixstowe—this the Court of Appeal 
correctly did. The price of about £7,000 in my opinion is the only price 
which corresponds with reality, and acceptance of it as the price avoids 
the bizarre consequences which would follow from a price of £37,000 if 
the whisky were lost in transit without attracting excise duty—e.g., if it 

D were spilled and disappeared into a drain so that no excise duty became 
due. This, on the respondents' argument, would give rise to a profit for 
them of £30,000, for I can see nothing in the Convention which would 
disentitle them to it if it represented the price. I therefore reject the 
respondents' first argument. 

The second is one which I find to be of difficulty. Is the excise duty 
a " charge incurred in respect of the carriage" ? I can see that there 
are powerful arguments to the contrary. The charge upon the owners 
arises under section 85 of the Customs and Excise Act 1952—effectively 
because the owners, having held the goods in a bonded warehouse, and 
having removed the goods therefrom without payment of duty, are unable 
to produce to the customs documents of export clearance, or to avail 
themselves of the other escape provisions in section 85. The section is 

F stated (subsection (3)) to apply in relation to the goods "in the course 
of that removal" which I take to mean during the period of the carriage. 
There is, it may be said, a difference between " during the period of the 
carriage" and "in respect of the carriage": a loss may occur during 
the carriage but have nothing to do with the carriage itself. In the present 
case, the charge arises from the presumed release of the whisky on to 
the home market. This is a narrow distinction, but not an impossible 

** one: I think that Lord Denning M.R. took this view of the meaning, 
at least the literal meaning, of the expression used in article 23, paragraph 
4. 

There are three different routes by which it has been found possible 
to reach the opposite conclusion, viz., that excise duties arising in the 
circumstances of this case come within the words "charges incurred in 

JJ respect of the carriage." These are: 1. That there is a gap in the Con
vention which can be filled by judicial decision following a " continental 
method" of interpretation (Lord Denning M.R.). 2. That the relevant 
words can be expanded in scope by looking at the French text of the 
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Convention (Roskill L.J. and Lawton L.J.). 3. That the relevant words . 
—in English—are, in the context of an international convention, wide -
enough to include the duty (Master Jacob). These arguments call for 
some consideration of the correct principles of interpretation. 

Conventions, when made part of English law, may be expressed in 
language texts in various ways. There may be only an English statutory 
text which is based upon the convention, the convention itself not being 
incorporated in the statute. There may be an English convention text B 
which is incorporated in the statute. There may be a French (or other 
language) convention text with an English translation adopted by the 
English statute; there may be convention texts in two languages with or 
without a provision that one shall prevail in case of doubt (contrast this 
case with the Hague Convention of 1961 on Wills). Different principles 
of interpretation may apply to each of these cases. 

The Convention of 1956 is in two languages, English and French, 
each text being equally authentic. The English text alone appears in the 
Schedule to the Act of 1965 and is by that Act (section 1) given the 
force of law. Moreover the contract of carriage seems to have incor
porated contractually this English text. It might therefore be arguable 
(though this was not in fact argued)—by distinction from a case where 
the authentic text is (for example) French and the enacted text an English D 
translation—that only the English text ought to be looked at. In my 
opinion this would be too narrow a view to take, given the expressed 
objective of the Convention to produce uniformity in all contracting states. 
I think that the correct approach is to interpret the English text, which 
after all is likely to be used by many others than British businessmen, 
in a normal manner, appropriate for the interpretation of an international 
convention, unconstrained by technical rules of English law, or by English " 
legal precedent, but on broad principles of general acceptation: Stag 
Line Ltd. V. Foscolo, Mango and Co. Ltd. [1932] A.C. 328, per Lord 
Macmillan, at p. 350. Moreover, it is perfectly legitimate in my opinion 
to look for assistance, if assistance is needed, to the French text. This 
is often put in the form that resort may be had to the foreign text if 
(and only if) the English text is ambiguous, but I think this states the p 
rule too technically. As Lord Diplock recently said in this House the 
inherent flexibility of the English (and, one may add, any) language may 
make it necessary for the interpreter to have recourse to a variety of aids: 
Carter v. Bradbeer [1975] 1 W.L.R. 1204, 1206. There is no need to 
impose a preliminary test of ambiguity. 

My Lords, I would not lay down rules as to the manner in which 
reference to the French text is to be made. It was complained—by *■* 
reference to the use of the French text made by Roskill L.J. and Lawton 
L.J.—that there was no evidence as to the meaning of the French text, 
and that the Lords Justices were not entitled to use their own knowledge 
of the language. There may certainly be cases when evidence is required 
to find the exact meaning of a word or a phrase; there may be other 
cases when even an untutored eye can see the crucial point (cf. Corocraft JJ 
Ltd. v. Pan American Airways Inc. [1969] 1 Q.B. 616 (insertion of 
" and " in the English text)). There may be cases again where a simple 
reference to a good dictionary will supply the key (see per Kerr J. in 
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Fothergill V. Monarch Airlines Ltd. [1978] Q.B. 108, on " avarie ")• 
In a case, such as I think the present is, when one is dealing with 
a nuanced expression, a dictionary will not assist and reference to 
an expert might also be unhelpful, for the expert would have to direct 
his evidence to a two-text situation rather than simply to the meaning 
of words in his own language, so that he would be in the same difficulty 
as the court. But I can see nothing illegitimate in the court looking at 

B the two texts and reaching the conclusion that both are expressed in 
general or perhaps imprecise terms, so as to justify rejection of a narrow 
meaning. 

I find myself unable to follow the first of the above-mentioned 
routes—that which attracted Lord Denning M.R. I cannot detect 
that this is a case of a gap in the legislation. The question simply is 
whether this loss is to fall on the owner or on the carrier. The words 
used must cover the case in one way or the other—we have to decide 
which: if they are not such as to impose liability on the carrier, the 
owner is left to bear his loss. Furthermore, the assumed and often 
repeated generalisation that English methods are narrow, technical and 
literal, whereas continental methods are broad, generous and sensible, 
seems to me insecure at least as regards interpretation of international 

£> conventions. (In the present context I do not get assistance from methods 
said to be used in interpreting the Treaty of Rome by the Court of Justice 
of the European Communities.) We have our share of technical decisions 
but I do not know that this is greater than other jurisdictions can claim: 
the often quoted case of Ellerman Lines Ltd. v. Murray [1931] A.C. 126 
is untypical and in my opinion should no longer be followed. English 
judges have been interpreting such international instruments as the Hague 

E Rules and commercial documents for many years with some success and 
international approbation. This (CMR) Convention has been accepted 
by more than 20 states some of them close to English ways of thought. 
I cannot credit them all, or some average of them, with recognisably 
superior, or even different, methods of interpretation. We should of 
course try to harmonise interpretation but, as Megaw L.J. pungently shows 

p (Ulster-Swift Ltd. v. Taunton Meat Haulage Ltd. [1977] 1 W.L.R. 625, 
631) on this very Convention, courts in six member countries have pro
duced 12 different interpretations of particular provisions—so uniformity 
is not to be reached by that road. To base our interpretation of this 
Convention on some assumed, and unproved, interpretation which other 
courts are to be supposed likely to adopt is speculative as well as 
masochistic. 

G My Lords, some further material, available in this House and not 
before the Court of Appeal, illustrates the danger of this speculative 
method. A decision of the Court of Appeal of Paris (5th Chamber) of 
March 30, 1973 [Cie L'Helvetia v. Cie Seine et Rhone], reported in Bulletin 
des Transports, 1973, p. 195, appears to have adopted in relation to a charge 
of V.A.T. (T.V.A.) the interpretation contended for by the respondents (see 

JJ the " Observations " appended which relate the decision to article 23 of the 
CMR). But a decision of the Amsterdam Arrondissementsrechtbank (3rd 
Chamber) of March 30, 1977, British-American Tobacco (Nederland) B.V. 
v. van Swieten B.V. (unreported), in a matter concerning excise duty, on 

A.C. 1978—7 
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facts very similar to the present, decided against the carriers' liability, hold
ing that, to come within article 23, paragraph 4, the charges must have A 

been incurred in direct connection with the carriage such as it should have 
been performed. The levy in question (of excise duty) was held to be more 
of a " subsequent levy or administrative fine than an item of charges in 
respect of carriage" (" dan van vervoerskosten," an expression which 
seems to overlook the distinction between " carriage charges " and " other 
charges " in article 23, paragraph 4). The court took the French text B 
" encourus a Foccasion du transport" into consideration but thought that 
the case was basically different from one where customs duties—on passing 
a frontier—were concerned, which case could be covered by the phrase. 
These cases show that there is no universal wisdom available across the 
Channel upon which our insular minds can draw. We must use our 
own methods following Lord Macmillan's prescription and taking such help 
as existing decisions give us. 

The crucial words occur in an international Convention a reading of 
which at once shows that it is not drafted in language of precision or 
consistency—see, for example, the varied expressions used in article 6 
paragraph 1 (i), as compared with article 23, paragraph 4. In it we have 
the phrase " other charges incurred in respect of the carriage " which is on 
the face of it uncertain. We can see, with the minimum of linguistic skill, D 
that the French version " frais encourus a l'occasion du transport" is equally 
a phrase drawn with a broad brush. Are we to give the words a narrow 
meaning so that they cover and only cover such charges as arise from 
the carriage " such as it should have been performed " (British-American 
Tobacco Co. (Nederland) B.V. v. van Swieten B.V. (unreported)) or a 
broad meaning so as to cover charges arising in the course of the removal 
from the failure to carry in accordance with the carriage. We must " 
decide this without any presumption in favour of a "liberal" interpre
tation, for, even if such a presumption exists, it cannot help us to decide, 
as we must, whether the carrier, or the owner, is to bear the loss. Which
ever decision prevails will be claimed as liberal by one side and illiberal 
by the other. 

My Lords, I take from the judgments of Roskill L.J. and Lawton L.J. p 
the approach that these words, appearing in this international Convention, 
as both texts show, are loosely drafted and cannot be expected to be 
applied with taut logical precision. With this approach, I find that the 
judgment of Master Jacob carries conviction. The duty, he says, became 
chargeable having regard to the way in which the goods were carried by 
the defendants. "In respect of" is wide enough to include the way in 
which the goods were carried, miscarried or lost. I think this is right— G 
and I do not consider that it is answered by saying that the charge would 
not have arisen if the thieves had exported the goods or if the whisky 
had flowed away. No doubt this is true but the fact that an exemption 
might have arisen does not prevent the charge which did arise from 
being "in respect of the carriage." The carriers' duty was to carry the 
whisky to the port of embarkation—their failure to do so might, or might n 
not, bring a charge into existence. But if it did, I think it right to say 
that the charge was in respect of the carriage. 

I would dismiss the aDpeal. 
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VISCOUNT DILHORNE. 'My Lords, the appellants, who are carriers, 
entered into a contract with the respondents for the carriage of 1,000 
cases of whisky from Glasgow to Iran. The whisky was taken from a 
bonded warehouse in Glasgow and loaded on to a trailer and should 
have been taken by road from Glasgow to Felixstowe for shipment. On 
its way from Glasgow to that port it was taken to a lorry park in North 
Woolwich where it was left for the week-end on Friday, January 24, 1974. 

B When the lorry driver came to collect the whisky after the week-end, 
the following Tuesday, he found it had gone. It had been stolen. 

As the whisky had been intended for export, excise duty had not 
been paid on it. After it was stolen, it is to be presumed that it found 
its way on to the home market and the respondents by virtue of section 85 
of the Customs and Excise Act 1952 became liable to pay excise duty 
on it and were required to pay about £30,000 in duty. 

It was an express term of the contract of carriage that it should be 
subject to the terms and conditions of carriage stated in the " Convention 
on the Contract for the International Carriage of Goods by Road" 
scheduled to the Carriage of Goods by Road Act 1965. That Convention 
was printed in English and in French and stated that each text was 
equally authentic. Section 1 of the Act enacted that the English text of 

D the Convention scheduled to the Act should have the force of law. 
Under the terms and conditions of carriage contained in the Conven

tion the respondents claimed from the appellants the sum of about £37,000 
and the question to be decided in this appeal is whether on the proper 
construction of that document they are entitled to succeed on that claim. 

Article 17 of the Convention provides that the carrier is to be liable 
for the total or partial loss of the goods and for damage thereto occurring 

° between the time when he takes over the goods and the time of delivery 
as well as for any delay in delivery. This article goes on to state in what 
circumstances, none of which apply in this case, the carrier will be exempt 
from liability. 

Article 23, so far as material, reads as follows: 
" 1. When, under the provisions of this Convention, a carrier is liable 

F for compensation in respect of total or partial loss of goods, such 
compensation shall be calculated by reference to the value of the 
goods at the place and time at which they were accepted for carriage. 
2. The value of the goods shall be fixed according to the commodity 
exchange price or, if there is no such price, according to the current 
market price or, if there is no commodity exchange price or current 

Q market price, by reference to the normal value of goods of the same 
kind and quality . . . 4. In addition, the carriage charges, customs 
duties and other charges incurred in respect of the carriage of the 
goods shall be refunded in full in case of total loss and in proportion 
to the loss sustained in case of partial loss, but no further damages 
shall be payable.. ." 

H So the first question to be decided is what was the value of the whisky 
at the place and time it was accepted for carriage, that is to say at the 
bonded warehouse in Glasgow. It is agreed that there was no commodity 
exchange price. Was there a current market price? If so, was it about 



156 
Viscount Dilhome Buchanan & Co. v. Babco Ltd. (H.L.(E.)) [1978] 
£37,000 or about £7,000? Master Jacob, who assessed the damages, 
formed the opinion that the value of the whisky directly it was taken A 

out of the warehouse included the excise duty leviable on it. Any other 
construction would mean, he said, that there were two artificial values 
existing side by side, one with and one without excise duty. While I 
agree that any other construction would mean that there were two values 
for the same kind of whisky at the same place and time, I do not see 
anything artificial about that. Whisky on which £30,000 duty has been B 
paid must be worth that amount more than whisky on which that duty 
has not been paid and on which it may have to be paid. In Charrington 
& Co. Ltd. v. Wooder [1914] A.C. 71 this House upheld the finding 
of a jury that there were two market prices for the same beers, one for 
tied tenants and one for those who were not tied. Similarly there can 
in my opinion be more than one current market price at the same time 
for the same kind of whisky depending on the market to which the *» 
whisky is to go. On the invoices made out by the respondents in this 
case they certified that the prices charged were the current export prices. 
In my opinion the conclusion is inescapable that the value of this whisky 
at the time and place at which it was accepted for carriage was its current 
export price and I agree with the Court of Appeal in holding that its 
value did not then include the £30,000 duty. D 

It follows that the respondents can only recover £37,000 from the 
appellants if article 23, paragraph 4 imposed an obligation on them to 
refund to respondents the £30,000 paid by them in excise duty. 

Lord Denning M.R. thought that that article strictly interpreted did 
not do so. He thought that there was a gap in the Convention and that 
the courts of this country were entitled to follow what he called the 
European method of interpretation and to fill the gap without hesitation ' E 
if to do so would be to give effect to the presumed purpose of the 
Convention. 

I am myself reluctant to conclude that there was any gap in the 
Convention to the drawing up of which no less than 30 countries were 
parties and I am not prepared to assume that the courts of other countries 
would hold that there was a gap. I am not competent to speak on p 
European methods of interpreting legislation but I know of no authority 
for the proposition that one consequence of this country joining the 
European Economic Community is that the courts of this country should 
now abandon principles as to construction long established in our law. 
The courts have rightly refused to encroach on the province of Parliament 
and have refused to engage in legislation. To fill the gap which in his 
opinion existed Lord Denning M.R. rightly said would in our eyes be " legis- G 
lation, pure and simple." 

Our attention was drawn to two cases, one decided on March 30, 
1973, by the Court of Appeal, Paris (5th Chamber) [Cie L'Helvetia v. Cie 
Seine et Rhone, Bulletin des Transports, 1973, p. 195], and the other on 
March 30, 1977, by the Amsterdam Arrondissementsrechtbank (3rd 
Chamber A) {British-American Tobacco Co. (Nederland) B.V. v. van JJ 
Swieten B.V. (unreported). Both cases were on article 24, paragraph 4 of 
the Convention. In the first forwarding agents were held entitled to 
recover V.A.T. paid on the importation of goods into France from the 
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. carriers. The goods were damaged in France during the carriage and the 
consignees refused to accept delivery with the consequence that the 
forwarding agents could not obtain a refund of the V.A.T. from the customs 
authorities. In the second case, the facts of which resemble those of the 
present case, excise duty became payable on cigarettes which were stolen 
in Amsterdam and which had been loaded on to a vehicle to be exported. 
No duty would have been payable if they had been. The Dutch court 

B rejected the claim made against the carriers for the amount of the excise 
duty on the ground that it was not covered by the language of article 
23. It does not appear that either court thought that there was a gap 
in the Convention and these decisions lend no support to the view that 
European courts would all construe the article in the way Lord Denning 
M.R. suggested. 

Q I do not myself see that there is any gap in the article. There is one 
only if it is assumed that it was the intention of the signatories to the 
Convention that charges incurred by consignors through the imposition of 
duties or taxes due to goods having been stolen or damaged during transit 
should be refunded by the carrier and it is held that the words " other 
charges incurred in respect of the carriage of the goods " do not cover 
such charges. 

D In construing the terms of a convention it is proper and indeed right, 
in my opinion, to have regard to the fact that conventions are apt to be 
more loosely worded than Acts of Parliament. To construe a convention 
as strictly as an Act may indeed lead to a wrong interpretation being given 
to it. In construing a convention as in construing an Act where the 
language used is capable of two interpretations one must seek to give effect 

g to the intentions of those who made it (Coke 4 Inst. 330). 
What charges were the words " other charges incurred in respect of 

the carriage of the goods " intended to cover? They must be charges not 
covered by the words " carriage charges." They must be given a wider 
meaning than charges for carriage. If one gives a strict interpretation to 
the words " in respect of," " charges in respect of carriage " has the same 
meaning as charges for carriage, i.e., carriage charges. 

* I find it difficult to believe that those who were engaged in drafting the 
Convention were not alive to the possibility that in a number of countries 
loss of goods during transit might expose the consignor to liability to pay 
large sums in duty or prevent him from recovering sums paid in tax on 
importation. I find it difficult to accept that the words in question were 
inserted in article 23, paragraph 4 merely to secure the refund by the 

G carrier to the consignor of sums paid by the latter for packing the goods, 
for insuring them, for certificates of quality, etc. Indeed I find it difficult 
to accept that the cost of packing the goods or the premium for insuring 
them or the cost of a certificate of quality can on a strict interpretation 
be regarded as charges in respect of the carriage. 

Here the loss of the whisky was the consequence of it being taken and 
JJ left unattended for the week-end at North Woolwich during the course of 

its carriage from Glasgow to Felixstowe. In the Dutch case, too, the charge 
incurred by the consignor was incurred in consequence of what occurred 
during the carriage. In the French case the consignor had paid and was 
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prevented from recovering the tax paid on importation in consequence of 
what happened during the carriage. 

If " in respect of " is given the broad interpretation of " in consequence 
of," content can be given to the words in question. They will clearly 
cover a far wider ambit than carriage charges. While it would not be 
right to seek to import common law doctrines into the Convention, it 
cannot be right, in my opinion, to construe " in respect of " as meaning 
" for " with the result that the article would read " carriage charges . . . B 
and other charges for carriage." They must be given a wider meaning 
than that and in my opinion the right meaning to give them is that in the 
context in which they appear they mean " in consequence of " or " arising 
out of." 

With such a construction it may be that insurance premiums paid by 
the consignor are not recoverable. Whether the cost of packing or of _, 
obtaining certificates of quality can be said to be charges incurred in con
sequence or arising out of the carriage seems to me to be open to doubt. 
But the sums involved in such items are of little significance compared 
to the charges for excise duty and tax that may in consequence of the 
carriage be incurred by the consignor. And, if it be right to give this 
interpretation to the words, such charges incurred by consignors have to 
be refunded by the carrier. D 

I think that it is right to give the words that interpretation if, as I 
think must be the case, the drafters of the Convention did not overlook 
the possibility that such charges would be incurred by consignors. I can 
see no reason for concluding that it was their intention that the carrier 
should be exonerated from liability to refund to the consignor charges 
incurred as a result of his negligence. Such a construction appears to me 
more likely to accord with the intentions of the makers of the Convention fi 

than one exonerating the carrier. 
In reaching this conclusion I have not found it necessary to refer to 

the French text of the Convention. I confess to some doubt as to the 
propriety of doing so when Parliament has only scheduled the English text 
to the Act and declared that is to have the force of law. If it is proper 
to do so, I do not regard my knowledge of the nuances of the French p 
language to be a reliable guide to the meaning to be given to these English 
words. 

For these reasons in my opinion this appeal should be dismissed. 

LORD SALMON. My Lords, towards the end of 1974 the respondents, 
who are distillers of Scotch whisky, entered into a contract to sell 1,000 
cases of their whisky (then in one of their bonded warehouses in Glasgow) " 
to buyers in Teheran for about £7,000 f.o.b. Felixstowe. The appellants, 
who are carriers, contracted with the respondents to collect this whisky, 
loaded in a container, and drive it from the warehouse to Felixstowe where 
it was to be lifted on to a container ship which would convey it to Rotter
dam. The appellants would then drive it from Rotterdam to Iran and 
on arrival there deliver it to the buyers. Had this transaction been carried JJ 
out, indeed once the whisky had been exported from the United Kingdom, 
no excise duty would have been chargeable. 

The excise duty chargeable for that quantity of whisky released on to 
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. the home market would have amounted to about £30,000. It follows that, 
whilst the price of the whisky if sold on the foreign market was about 
£7,000, the price would have been about £37,000 had the whisky been 
sold on the home market. 

On January 24, 1975, the appellants' driver collected the container 
holding the whisky from the respondents' bonded warehouse in Glasgow. 
It was duly sealed, and the driver supposedly set off for Felixstowe. He 

B must have taken a somewhat roundabout route because he left his trailer 
with the container full of whisky unattended in a lorry park in North 
Woolwich over the week-end. When he returned to the lorry park on the 
following Tuesday, he found, not surprisingly, that the container and the 
whisky had disappeared. They had obviously been stolen. Equally 
obviously the loss was caused by a serious fault on the part of the driver 

r in the course of the carriage of the whisky. 
This fault brought section 85 of the Customs and Excise Act 1952 into 

play which enabled the authorities to charge the respondents with the 
whole of the excise duty of £30,000. The respondents obviously could 
not produce any documents of export clearance and there was a reasonably 
strong presumption that the stolen whisky had been disposed of on the 
home market. I do not think that there can be any doubt that it was 

D as a result of the appellant carriers' driver's fault that the respondents 
suffered a loss of about £37,000. 

The question that arises is whether the carriers are responsible in law 
to make good the whole of this loss or whether their liability is limited 
to about £7,000. If the law applicable were the common law, there could 
be no doubt that the whole of the loss would be recoverable. But we 

E are not concerned with the common law. The rights of the parties are 
governed by the Carriage of Goods by Road Act 1965 which gives the 
Convention on the Contract for the International Carriage of Goods by 
Road signed at Geneva on May 19, 1956, the force of law in the United 
Kingdom. This Convention (CMR) is in the English and the French 
language. The two versions which appear side by side in the Convention 

p are each obviously intended to have precisely the same meaning because 
the object of the Convention is clearly to make the law it lays down 
uniformly applicable to every country which adopts it. 34 countries signed 
the Convention: eight of them ratified it and three of them, including the 
United Kingdom, acceded to it. The English version of the Convention is 
incorporated in the Schedule to the Act of 1965. 

This appeal turns upon the true construction of article 23 of the Conven
er tion. [His Lordship read paragraphs 1, 2 and 4 and continued: ] 

The respondents argued first that the current market price and therefore 
the true value of the goods at the place and time at which they were accepted 
for carriage was £37,000. I agree with my noble and learned friend Lord 
Wilberforce, for the reasons which he gives, that there is no substance in that 
argument, and I reject it. " The current market price " can surely, in its 

JJ context, refer only to the current export market price, and this according 
to the respondents' own invoices and the evidence of their financial director 
is the net value of the goods exclusive of excise duty, i.e., in the present case, 
about £7,000. Moreover the Act applies only 
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" . . . to every contract for the carriage of goods by road . . . . when the 
place of taking over of the goods and the place designated for delivery, 
as specified in the contract, are situated in two different countries,. . ." 
(see article 1 of the Convention). 

In these circumstances, the current price of the goods in the home market of 
the country where the carrier takes delivery is, in my view, irrelevant. 

In my opinion, this appeal turns upon the true construction of the words D 
in paragraph 4 of article 23: 

" In addition, the carriage charges, customs duties and other charges 
incurred in respect of the carriage of the goods shall be refunded in full 
in case of total loss . . . . but no further damages shall be payable." 
The italics are mine. 

Were the charges for excise duty which the respondents have been obliged C 
to pay incurred " in respect of the carriage of the goods "? No doubt 
these words are flexible and somewhat imprecise, but, especially as they 
appear in an international convention relating to commercial affairs, they 
should not be construed pedantically or rigidly but sensibly and broadly. 
So construed, I agree with the view expressed by Master Jacob in his 
judgment that they are wide enough to include " in consequence of the TJ 
way in which the goods were carried by the appellants." They were 
certainly carried in such a way as caused the respondents to be charged 
with £30,000 in respect of excise duty. The fact that if the thieves had 
had an accident which could be shown to have caused the whisky bottles 
to be broken and the whisky wasted is irrelevant. So is the improbable 
fact that the thieves may have exported the whisky and sold it abroad. 
There is certainly no evidence to show that either of these facts occurred E 
and indeed nothing to suggest that they did. The whisky was lost by 
reason of the driver's negligence or possible complicity in the theft during 
the carriage. In either case the appellant carriers would be vicariously 
liable for their driver's acts which caused the respondents to be charged 
with excise duty. 

The ejusdem generis rule is nothing but a guide, and sometimes an p 
uncertain guide, to the proper construction of a statute. I can find no 
reason why the words " other charges in respect of the carriage of the 
goods " should be held to be ejusdem generis with " carriage charges " 
or " customs duties." 

It follows therefore that I cannot accept the view of Lord Denning 
M.R. that the words of article 23, paragraph 4 were incapable of the mean
ing attached to them by Master Jacob, and that therefore there was a gap ® 
in the article which would not cover a charge for excise duty imposed 
upon the respondents by reason of the fault of the carriers' driver in 
the carriage of the goods. Nor can I agree that, if there had been such 
a gap, it could have been filled in by assuming that the intention of the 
article must have been to thrust the responsibility upon the carriers 
although, according to Lord Denning, there was nothing in its language J J 
which did so. For a court to construe a statute is one thing but to 
graft a provision on to it on the ground that the court thinks it is reason
able to do so would bring the law into chaos and also introduce a like 
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chaos into the business of international carriers and those who contract 
"■ with them to carry goods by land from one country to another. For 

the courts to graft a provision on to a statute or a contract is a practice 
which is entirely foreign to our jurisprudence and, as far as I know, 
to any other. 

If in a statute which is based on an international convention expressed 
in two different languages there is some doubt as to its meaning in one 

B language, it is permissible to seek help from the way in which it is 
expressed in the other. I agree, therefore, that Roskill and Lawton L.JJ. 
were entitled to consider the French version of the Convention in question. 
For my part, however, I consider that the French version " frais encourus 
a l'occasion du transport" is no more or less precise than the English 
version and therefore affords no real help in solving the question which 
confronts us. 

^ My Lords, in my view, the language of article 23 is capable of bear
ing and does bear the meaning attached to it by Master Jacob. This 
meaning accords with both reason and justice. An excise duty of £30,000 
has become chargeable against the respondent exporters solely because 
of the fault of the appellant carriers' servant for which the carriers are 
vicariously liable. Reason and justice seem to demand that the burden 

D of paying the £30,000 should rest on the shoulders of the carriers rather 
than on those of the innocent exporters. 

It is perhaps worth noting that the carriers would have been 
" . . . relieved of liability if the loss, . . . [had been] caused . . . 
through circumstances which [they] could not avoid and the conse
quences of which [they were] unable to prevent": see article 17, 

E paragraph 2. 

If a corpus of law had grown up overseas which laid down the mean
ing of article 23, our courts would no doubt follow it for the sake of the 
uniformity which it is the object of the Convention to establish. But no 
such corpus exists. The appellants have relied upon a Dutch case, 
British-American Tobacco Co. (Nederland) B.V. v. van Swieten B.V. 

F (unreported) decided in Amsterdam on March 30, 1977. The facts were 
very similar to those of the present case and a clear judgment was given 
in favour of the carriers. Unfortunately I find myself quite unable to 
accept the reasons upon which that judgment was based. There is a 
French case decided by the Court of Appeal in Paris on March 30, 1973, 
[Cie UHelvetia v. Cie Seine et Rhone, Bulletin des Transports, 1973, p. 195] 
which seems to be similar to the present in which the interpretation of 

" article 23 contended for by the present respondents was accepted. Far 
from there being any uniform corpus of law relating to the Convention, 
as Megaw LJ. pointed out in Ulster-Swift Ltd. V. Taunton Meat Haulage 
Ltd. [1977] 1 W.L.R. 625 disharmony reigns, for 12 different inter
pretations have been produced by the courts of different member countries 
concerning the supposed meaning of various articles in the Convention. 

H Our courts are therefore thrown back on their own resources. We must 
rely on our own methods of interpretation and the broad principles I 
have attempted to state: see Stag Line Ltd. v. Foscolo, Mango and Co. 
Ltd. [1932] A.C. 328, per Lord Macmillan, at p. 350. 
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It is perhaps worth mentioning that foreign traders all over the world 
having no connection with this country have been constantly entering into 
contracts which provide that they are to be governed by English law and 
that any disputes that may arise under them are to be settled by arbitra
tion in London or by our commercial court. It would seem that our 
system of administering justice enjoys considerable confidence abroad and 
that we can safely leave our courts to apply their own methods of inter
preting the Convention until such time, if ever, as better methods are B 
devised abroad and universally accepted. 

In conclusion I would briefly comment on the argument strongly 
advanced on behalf of the appellants and based upon the final words of 
article 23, paragraph 4, ". . . but no further damages shall be payable." 
It is said that these words are entirely inconsistent with the construction 
of article 23 which commended itself to Master Jacob and which has ~ 
been endorsed by my noble and learned friend Lord Wilberforce and 
myself. For my part" I do not understand how the final words I have 
quoted can be even relevant to the true construction of the words which 
precede them. Either " other charges incurred in respect of the carriage 
of the goods shall be refunded in full in case of total loss" include, as 
I hold, the excise duty which has been charged to the respondents or they 
do not. If they do, no question of further damages arises. D 

My Lords, I would dismiss the appeal. 

LORD EDMUND-DAVIES. My Lords, the plaintiffs in these proceedings 
are manufacturers of whisky, the defendants are carriers. At the end of 
1974 the defendants contracted to carry consignments of whisky from the 
plaintiffs' bonded warehouse in Glasgow to Teheran in Iran. Pursuant to g 
the contract and to shipping instructions issued by the plaintiffs, on 
January 24, 1975, the defendants' driver collected from the plaintiffs a 
container holding 1,000 cases of whisky for delivery via Felixstowe and 
Rotterdam. That evening the driver of the prime mover pulling a trailer 
carrying the big container arrived at a lorry park in North Woolwich and 
left both trailer and container unattended over the week-end. When he 
returned the following Tuesday they had disappeared, having evidently ^ 
been taken away by a thief using a prime mover. Nothing was recovered, 
and, in all the circumstances, the defendants do not resist that they are 
liable under their contract to pay compensation to the plaintiffs for their loss 
sustained by reason of their servant's default. 

The interesting question that arises for determination by this House is: 
what should that compensation be? On the bald facts so far given, the G 
plaintiffs submit that the answer is obvious, viz., they should be awarded 
£37,000, that being the amount of their loss. But something must now be 
said as to the value of the whisky. It is true that if it had been sold to a 
trader in England it would have cost him £37,000. Its value in bond was 
only £7,000, but to that there would have to be added £30,000 excise duty, 
and both sums had to be paid before the whisky could be released from JJ 
bond for marketing in this country. When the whisky left Glasgow the 
plaintiffs had paid no excise duty and would not have been liable to pay 
any if the entire consignment had been exported. But it was stolen before 
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. it left our shores and, notwithstanding the complete absence of any fault 
on the plaintiffs' part, section 85 of the Customs and Excise Act 1952 
rendered them liable, on the occurrence of the theft, to pay the whole 
£30,000 to the revenue authorities and that sum was indeed exacted in full 
from them. In these circumstances, the defendants would in the ordinary 
way be liable under English law to compensate the plaintiffs, not only in the 
sum of £7,000 (which they admitted), but also in the additional sum of 

B £30,000; see, by analogy, Brook's Wharf and Bull Wharf Ltd. v. Goodman 
Brothers [1937] 1 K.B. 534. 

But the facts are still incomplete. The most important additional fact 
is that the contract of carriage was expressly governed by the Schedule to 
the Carriage of Goods by Road Act 1965. That Schedule comprises the 
Convention on the Contract for the International Carriage of Goods by 

c Road (CMR). Chapter IV of the Convention (" Liability of the Carrier ") 
provides by article 17, paragraph 1, that: 

" The carrier shall be liable for the total or partial loss of the goods 
and for damage thereto occurring between the time when he takes over 
the goods and the time of delivery, as well as for any delay in 
delivery." 

D But it is article 23 which has given rise to difficulty. Its relevant parts are 
in the following terms: 

" 1. When, under the provisions of this Convention, a carrier is liable 
for compensation in respect of total or partial loss of goods, such 
compensation shall be calculated by reference to the value of the 
goods at the place and time at which they were accepted for carriage. 

E 2. The value of the goods shall be fixed according to the commodity 
exchange price or, if there is no such price, according to the current 
market price or, if there is no commodity exchange price or current 
market price, by reference to the normal value of goods of the same 
kind and quality . . . 4. In addition, the carriage charges, customs 
duties and other charges incurred in respect of the carriage of the 
goods shall be refunded in full in case of total loss and in proportion 

F to the loss sustained in case of partial loss, but no further damages 
Shall be payable..." 

Article 26, which must also be borne in mind, provides that: 
" 1. The sender may, against payment of a surcharge to be agreed 
upon, fix the amount of a special interest in delivery in the case of loss 

Q or damage or of the agreed time limit being exceeded, by entering 
such amount in the consignment note. 2. If a declaration of a special 
interest in delivery has been made, compensation for the additional 
loss or damage proved may be claimed, up to the total amount of the 
interest declared, independently of the compensation provided for in 
articles 23, 24 and 25." 

H It follows from the foregoing that the first question in this appeal is: 
What was the value of the consignment of whisky when received by the 
defendants on January 14, 1975, from the plaintiffs' bonded warehouse in 
Glasgow? Article 23, paragraph 2, directs that this depends primarily on 
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its " commodity exchange price," if any, but it is common ground that 
none existed. One must next have regard it its " current market price," "■ 
as to which Roskill L.J. said [1977] Q.B. 208, 218: " I can see no 
evidence of this . . ." and Lawton L.J., at p. 222, held that none existed. 
Lord Denning M.R., on the other hand, held that, at pp. 212-213: 

". . . for the purposes of paragraph 1 of article 23 the value of this 
whisky was its value when it was in bond at the door of the bonded 
warehouse in Glasgow before excise duty was paid. That value was B 
£7,000 and no more." 

Article 23, paragraph 2, requires one to have final resort to " the normal 
value of goods of the same kind and quality," and (contrary to the primary 
finding of Master Jacob) all three members of the Court of Appeal held 
that it could not amount to the £37,000 claimed. Yet they all concluded 
that Master Jacob had been right in holding that the plaintiffs were C 
entitled to recover that sum in full, and the different routes leading them 
to that common goal must be considered. 

Before doing so, however, something should be said regarding the 
majority view as to " current market price." In the context of this case, 
that phrase must surely connote " current export market price," and in 
my judgment ample evidence furnished by the plaintiffs themselves estab- Q 
lished that such a price existed and what its amount was. Such evidence 
was both documentary and oral. Perhaps the most striking among the 
former were the plaintiffs' invoices, addressed to their Teheran consignees, 
quoting prices which very naturally did not include any excise duty, and 
certifying that " . . . the prices stated in this invoice are the current export 
market prices for the merchandise. . . ." As to the latter, the plaintiffs' 
financial director and secretary testified that about 85 per cent, of the ** 
plaintiffs' whisky produce was exported and that " . . . the export market 
is a definite market and that this transaction was a normal piece of busi
ness." He added: 

" Our normal practice is to sell whisky for export to distributors based 
overseas . . . but several of these distributors have places of business 
in the United Kingdom. . . . I do not know if any contracts are made F 
with distributors' offices in the United Kingdom, but it is possible. 
In either event the contract price is the net value, i.e. exclusive of 
duty. . . . The net value basis is always on a f.o.b. footing. We never 
sell goods to overseas customers on the basis that they are to be 
available in this country, since this would make them prohibitively 
expensive." Q 

The cumulative effect of such evidence establishes, in my judgment, that 
there was a " current market price " for the stolen consignment of whisky 
and that that price was £7,000. It is not wholly clear to me how it came 
about that Roskill and Lawton L.JJ. took that same figure as their starting 
point, but they clearly must have done so in order to arrive at their 
conclusion that the plaintiffs were entitled to recover £37,000, and presum- JJ 
ably they decided that £7,000 was the " normal price " of the consignment. 
Be that as it may, they held that the excise duty of £30,000 was additionally 
recoverable under article 23, paragraph 4, as ". . . other charges incurred 
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in respect of the carriage of the goods . . ." Lord Denning M.R. dis-
A agreed with this, saying [1977] Q.B. 208, 214: 

". . . it seems to me that there is a gap in [article 23, paragraph 4,]— 
or, at any time, in the English version of it. It speaks only of the 
charges incurred ' in respect of the carriage of the goods.' but says 
nothing of the charges consequent on the loss of the goods. I think we should fill that gap." 

■n 

Master Jacob, on the other hand, had found no gap which needed filling 
and said: 

" In my view, the excise duty became chargeable, or leviable, having 
regard to the way in which the goods were carried by the defendants. 
They were carried so as to lose them. This charge was ' incurred in 
respect of the carriage of the goods,' having regard to the way in 

C which they were carried by the defendants. ' In respect of' is wide 
enough to include the way in which the goods were carried, mis
carried or lost. . . . Terminal points in article 17 are the points at 
which the goods are taken over and the time of delivery. During that 
time they are being carried: if a charge is incurred in respect of that 
carriage it is within the article. Mr. Buckley [defendants' counsel] 

D argues that excise duty is different in different countries, and foreign 
carriers would not know what the domestic situation was. In my view, 
because it is international, persons concerned with international carriage 
must take the law as they find it or learn about it. If, here, excise 
duty is payable because the goods are lost during carriage then that 
is a matter which is or ought to be within the knowledge of an inter
national carrier." 

While arriving at the same final conclusion as Master Jacob, Roskill 
and Lawton L.JJ. evidently did not regard the English text of the Conven
tion as pellucid, and both resorted to the French text for elucidation. Thus, 
Lawton L.J. said [1977] Q.B. 208, 223 that the word "compensation" 
used in article 23, paragraph 1 had no exact meaning in English Law. 
He considered that what he described as its "latent ambiguity" was at 

F once resolved by the French text, which made it plain ". . . that the 
intention of article 23 is to provide an indemnity subject to limits," and, 
he added: 

" Since the object of article 23 is to give an indemnity subject to limits, 
the principal limits being a financial ceiling and the exclusion of 
consequential damage, it seems to me that paragraph 4 of article 23 

Q should be construed broadly." 
He then adverted to the French text of paragraph 4, and concluded, at 
p. 224: 

" The French phrase ' encourus a l'occasion' conveys the concept of 
' arising from,' ' occasioned by' or ' resulting from.' The French text 
has convinced me that the words in the English version of paragraph 4 

JJ of article 23 should be construed as meaning 'any other expenses 
which the owner of the goods has to pay as a result of the carriage of 
the goods.' The payment by the plaintiffs of excise duty was just 
such an expense." 
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Roskill L.J. expressed himself in a similar way and concluded that, at . 
p. 220: A 

" It does not require a profound knowledge of the French language to 
gain assistance from these French words for they are quite general in 
their nature and wide in their compass and in my view quite clearly 
entitled the plaintiffs to recover the excise duty in question." 

Either by way of " filling a gap " (Lord Denning M.R.) or by recourse B 
to the French text, each member of the Court of Appeal was thus led to 
uphold Master Jacob's decision that the plaintiffs were entitled to judgment 
for £37,000. As to the learned Master of the Rolls, two questions arise: 
(a) Was there a " gap " in the English text? (b) If so, was it legitimate to 
fill it in the manner adopted? Deferring (a) for the present, Lord Denning 
M.R. said of (b), at p. 214: 

" I ask myself: what was the intention—the design or purpose— 
behind it all? It seems to me that it was intended that the sender 
should not be limited to the value of the goods as defined in paragraph 
1 of article 23 . . . But that he should also be compensated for any 
additional expense that he incurred directly by reason of the loss. So 
he should be compensated for any expense which had been rendered 
useless by reason of the loss of the goods. And, in addition, for any D 
expense to which he had been put as a direct consequence of the loss. 
We should fill the gap left by the English text so as to achieve this 
result." 

But so expansive are those words that one is driven to wonder respectfully 
what value and meaning are to be attached to the restrictive words of 
paragraph 4 of article 23 and in particular the concluding provision E 
" . . . but no further damages shall be payable." These cannot be ignored 
in any attempt to ascertain the "design or purpose" of the Convention. 
Lord Denning M.R. said, at p. 214, that they would operate to prevent the 
plaintiff from recovering his loss of profit if at their destination the goods 
had a value greater than at the place of sending, but they surely have a 
wider impact than that. In my judgment they render it impossible to " fill p 
the gap " in the expansive manner suggested and in that way to justify 
the award of the full sum of £37,000 to the plaintiffs. 

Then was there either a " gap " which needed to be filled in or a latent 
ambiguity in the English text of the Convention (which was alone scheduled 
to the Carriage of Goods by Road Act 1965) such as to justify referring 
to the French text? And, if so, was the ambiguity thereby dispersed? In 
my judgment, there was no gap and, as Mr. Alexander himself submitted, G 
no ambiguity. Furthermore, if the latter existed I have misgivings about 
the Bench drawing solely upon its own knowledge of a foreign language in 
arriving at important conclusions, nor am I able to judge whether Roskill 
and Lawton L.JJ. were justified in claiming to have derived enlightenment 
from the French text of the Convention. Equally unable am I (in the 
complete absence of any evidence on the point) to judge whether, on the JJ 
other hand, Mr. Buckley was right in submitting to your Lordships, as he 
did, that the French text is, if anything, narrower and more closely con
nected with the carriage itself than even the English text of article 23, 
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paragraph 4. But it has been pointed out in a learned note on the 
instant case that: 

" It must be permissible for a judge, faced with ambiguity in a multi
lingual text, to refer to other versions (Post Office v. Estuary Radio 
Ltd. [1968] 2 Q.B. 740, 760, per Diplock L.J.). To hold otherwise 
would deny equality to the different languages of the Community, 
and increase the likelihood of conflicting decisions in the national 

B courts. ( . . . 30 or more conflicting decisions [on] various articles 
of this convention already exist)" (Sacks and Harlow (1977) 40 
M.L.R. 578, 581-582). 

Recognising, accordingly, that my misgivings may be ill-founded, I am not 
disposed to differ from the conclusion of my noble and learned friend, 
Lord Wilberforce, regarding the propriety of adverting to the French text 

C of the 1965 Convention. But this is permissible only if the English version 
is ambiguous, and I have already indicated that in my view it is not. 

The notion of a " gap " is dependent on making the supposition, based 
on English law, that the innocent consignor who has been compelled to 
pay excise duty despite the frustration of his contract of sale ought to be 
able to recover both the value of his goods and the excise duty from the 

D negligent carrier. Lord Denning M.R. made this clear by saying [1977] 
Q.B. 208, 214: 

" The carrier negligently left the whisky unattended, and it was stolen. 
As a direct consequence, Buchanan have had to pay £30,000 to the 
revenue. It would be most unjust that they should have to bear this 
expense themselves when it has been brought about solely by the 

E negligence of the carrier. The only sensible solution is that the carrier 
should compensate the sender for the expense. The men who framed 
the Convention and agreed to it must be presumed to have intended 
this. So we should give effect to it." (The italics are mine.) 

As to " ambiguity," it will be recalled that Lord Denning found none, 
and in my respectful judgment he was right in so holding. Giving the words 

p of article 23, paragraph 4 their ordinary reasonable meaning, I find it impos
sible to regard the excise duty paid by the plaintiffs as belonging to the 
class of ". . . charges incurred in respect of the carriage of the goods . . ." 
As to the defendants' argument based on the opening words (". . . and 
other charges incurred . ..," etc.), for my part, I see nothing wrong in apply
ing the " ejusdem generis" rule to the interpretation of the paragraph, since 
I have no reason to think that it is peculiar to English law or that the rule, 

G properly and sensibly applied, would be regarded with disfavour in other 
countries. But, even ignoring it, I cannot fit excise duty into the genus of 
charges which have been " incurred in respect of the carriage of the goods," 
a phrase which, as Lord Denning rightly said, at p. 213, would be appro
priate for such charges as those in respect of " . . . packing, insurance, 
certificate of quality, and so forth." But excise duty became exigible not 

fj simply by the failure to complete the contract of carriage properly but 
because thereafter the unattended goods were stolen and, the place and 
manner of their disposal being unknown, it could not be shown by the 
consignor that (in the words of section .85 .(1) of the Customs and Excise 
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Act 1952) " . . . their absence or deficiency can be accounted for by natural . 
waste or other legitimate cause, . . ." Thus, it is common ground that no 
excise duty would have been payable had the plaintiffs been in a position 
to demonstrate that, although the goods were stolen, they never became 
available for sale in this country because, for example, the thieves' get
away vehicle crashed and the entire load of whisky was destroyed. In 
other words, the liability to pay the duty was in no sense incurred "in 
respect of the carriage of the goods "; it arose as a consequence of their B 
having been irretrievably lost through theft before their transit in this 
country was completed. Such being the case, in my judgment recovery of 
the excise duty paid is excluded by the concluding words of article 23 (4) 
that " . . . no further damages shall be payable." 

That is not to say that blameless consignors in the position of the 
plaintiffs who despatch goods under a contract based upon the Convention Q 
cannot guard against such a loss as that which arose in the present case. 
Article 26, paragraph 1, already cited, enables them to "fix the amount 
of a special interest in delivery in the case of loss . . . by entering such 
amount in the consignment note," and, if such a declaration of special 
interest in delivery has been made, paragraph % provides that: 

" . . . compensation for the additional loss or damage proved may be JJ 
claimed, up to the total amount of the interest declared, independently 
of the compensation provided for in articles 23, 24 and 25." 

Just as it was an express term of the contract of carriage in the present case 
that the defendants would provide insurance cover under CMR conditions 
up to a total value of £80,000 per load, so by invoking article 26, 
paragraph 1, the plaintiffs could have entered in the consignment note E 
a declaration of special interest so as to cover them against the eventuality 
which arose in the present case. 

My Lords, in conformity with Stag Line Ltd. v. Foscolo, Mango and Co. 
Ltd. [1932] A.C. 328, Lord Denning M.R. [1977] Q.B. 208, 213-214 
understandably stressed the desirability of decisions of the courts of this 
country arising out of an international convention being in harmony with _ 
those given by the courts of other countries, and it was with that laudable 
object in mind that he sought to " fill the gap " which he alone (unlike the 
other members of the Court of Appeal and also, be it added, unlike learned 
defence counsel) regarded as existing in this case by asking and answering 
the question: what was the intention, design and purpose of the Convention? 
But where there is no " gap " or ambiguity in the English text (as I hold the 
position to be in the present case), the literal approach is preferable to the G 
schematic and ideological approach which Lord Denning favoured, and it 
was in fact preferred by Kerr J. in Fothergill v. Monarch Airlines Ltd. 
[1978] Q.B. 108 in interpreting the Warsaw Convention on Carriage 
by Air. In this context, I would respectfully draw attention to some wise 
words of Megaw L.J. who said in Ulster-Swift Ltd. v. Taunton Meat 
Haulage Ltd. [ 1977] 1 W.L.R. 625, 632: 

" We shall, . . . seek to follow the approach indicated in the judgment 
[of the Court of Appeal] in the James Buchanan case. But a possible 
danger of that approach, . . . is not, indeed, that the judges become 
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. legislators, but that they may become legislators with widely differing, 
and perhaps unduly legalistic, views of the policy which is, or ought to 
be, behind the legislation. Hence the law, whatever it may gain in 
other respects, may in some cases suffer a loss in what has always been 
regarded as one of the essential features of law—uniformity; or, at 
least, predictability. Sometimes, in relation to the judicial view of 
' the presumed purpose of the legislation,' it may be a case of quot 

B judices, tot sententiae: whereas, in relation to what the legislation has 
actually said, it is unlikely that judicial opinion would vary so widely." 

A recent judgment given in Holland affords a good illustration of 
Megaw L.J.'s observations. In British-American Tobacco Co. (Neder-
land) B.V. v. van Swieten B.V. ((unreported), March 30, 1977, that 
is, some four months after the Court of Appeal decision in the present 

C case) the facts were virtually indistinguishable from those of the instant 
case, save that there the consignors were also suing the negligent carrier 
to recover the purchase tax which they had been obliged to pay the revenue 
after the theft of a large consignment of cigarettes. 

Rejecting the plaintiffs' primary argument that excise duty and purchase 
tax, assessed and due a posteriori, formed part of the " market value " of 

rj the cigarettes (which they described as " an abstract notion of value regard
less of whether the injured party had to pay a part of the loss, such as, 
for example, excise duty, to a third party "), the court said: 

" As correctly argued and explained by defendant, plaintiff's obligation 
to pay is not based on the carriage as such, but it arose only later 
because the export document could not be cleared and plaintiff had 
had to stand surety to the Dutch revenue for the actual export of the 
consignment. No such guarantee can have any effect on the notion 
of value in these considerations, nor does it add to the value of the 
consignment." 

The court continued: 
"Equally invalid is the subsidiary submission, viz. that the excise 

p duty and purchase tax paid come under the heading of ' customs duties 
and other charges . .." mentioned in article 23, paragraph 4. According 
to plaintiff, the description of these duties and charges, viz. ' incurred 
in respect of the carriage of the goods,' must be liberally interpreted, 
along the lines of the French text: ' encourus a l'occasion du trans
port,' and since the clearance of the export documents is one of the 
carrier's responsibilities, plaintiff's payment does come under this 

G definition of duties and charges. Plaintiff has already admitted in its 
oral pleadings that in this case the excise duty and purchase tax are 
incurred in respect of the carriage ' in a different way' (i.e., payable 
because the consignment had not passed the frontier) from the customs 
duties in the stricter sense because those are precisely payable when 
goods do pass the frontier. In the view of the court this is a basic 

JJ difference. However wide an explanation of article 23, paragraph 4, 
may be acceptable, the charges in question must in any case have been 
incurred in direct connection with the carriage such as it should have 
been performed. They cannot include payments arising from the fact 
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that plaintiff could not guarantee to the revenue that the consignment . 
would actually reach a foreign country. Because of the fiscal fiction 
that the [goods] are now deemed to have been brought on to the open 
market in this country, the inspector's assessment is more of a 
subsequent levy or administrative fine than an item of charges in 
respect of carriage." 

My Lords, for reasons which I hope I have made clear, I prefer that 
conclusion to the one arrived at unanimously, though along different 
routes, by all three members of the Court of Appeal in the present case. 
So viewing the matter, and in harmony with the decision of the Dutch 
court, I find myself compelled to hold that the unfortunate plaintiffs are 
entitled to recover no more than £7,000, and I would allow the defendants' 
appeal accordingly. 

C 
LORD ERASER OF TULLYBELTON. My Lords, I have had the advantage 

of reading in draft the speech prepared by my noble and learned friend, 
Lord Edmund-Davies, and I agree entirely with his reasoning and his 
conclusion. 

The only matter on which I wish to add to what he has, to my mind, 
so satisfactorily said is on the meaning of paragraph 4 of article 23 of the 
Convention set out in the Schedule to the Carriage of Goods by Road Act 
1965. I agree with all my noble and learned friends that there was a 
" current market price " in the sense of paragraph 2, namely, the price of 
the whisky in the export market, being about £7,000. Paragraph 4 pro
vides that in addition to that price there are to be refunded the carriage 
charges, customs duties and "other charges incurred in respect of the 
carriage of the goods" and it is these last words which are of critical E 
importance. I am not able to derive any help from the French text of 
the Convention, which so far as I can tell from my limited knowledge of 
that language is no more precise on the point than the English text. Having 
read the English words without, I believe, undue strictness, I think, as 
Lord Denning M.R. said [1977] Q.B. 208, 213, that they comprehend 
only charges such as packing, insurance and certificates of quality. That p 
is to say, they mean charges directly connected with the carriage and 
intended to facilitate it. Excise duty is not in my opinion such a charge. 
It was incurred because the plaintiffs could not show the inland revenue 
authorities that the whisky had been exported, and the reason why they 
could not do so was that it had been stolen and had disappeared. No 
doubt it disappeared while it was being carried, but the theft put an end 
to the process of carriage. The liability to excise duty arose after the G 
carriage had been prematurely terminated, and it arose not simply because 
of the termination but because the whisky had disappeared. It seems to me 
impossible to regard it as having been incurred in respect of the carriage. 

I would allow the appeal. 
Appeal dismissed with costs. 
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