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This paper considers the management of diversity in the area of the law of succession. It starts by 

noting obvious diversities, viz. the diversity of substantive rules of succession among the legal 

systems of the European Union and beyond, and, separately, the diversity of approach among legal 

systems to the resolution of conflict of laws problems.   

It studies the example provided by the United Kingdom, namely, the existence of neighbouring, 

independent legal systems, as between which the substantive rules of succession differ in important 

respects as a result of their distinct histories and legal development, but which – by contrast – have 

demonstrated for at least two centuries and still, congruence of approach to the formulation and 

application of choice of law rules in succession. Diversity exists in many aspects of the law of 

succession, some of primary importance (e.g. family rights of succession in testate and intestate 

estates); and others of interesting, but secondary note (e.g. formal validity of wills). The existence of 

adjoining countries having different rules which could affect beneficiaries financially encouraged the 

development of conflict of laws expertise within the UK.  

Looking beyond the legal systems of the UK, the paper examines the diversity of approach between 

the ‘UK’ method of resolution of cross-border succession problems, and the civilian approach, 

represented now by the EU Succession Regulation.2  

Appreciating that it is the function of international private law to recognise legal diversity, to 

anticipate conflict, and thereby to manage the substantive outcome, in ways that may differ according 

to whether a legal system adopts jurisdiction-selection or rule-selection methodology, the paper 

explores the devices which traditionally have been used in the UK to manage conflict of laws: the 

scission principle, and its supporting connecting factors of lex situs and lex ultimi domicilii; multi-

reference choice of law rules, such as contained in the Wills Act 1963; the characterisation process; 

rules of interpretation; and renvoi. 

The scission principle recognises diversity by admitting the different interests of different legal 

systems in the distribution of the component parts of an individual’s estate, and it manages diversity 

by prioritising legal systems’ interests according to the nature of property. Choice of law rules in 

succession constitute an a priori identification of the legal system deemed to be most appropriate to 

determine (or most interested in the resolution of) the issue in question. The weakening support for 

the scission principle shown in the UK is examined, as is, in contrast, the scepticism apparent among 

UK lawyers towards the unitary choice of law rule contained, respectively, in the 1989 Hague 

Convention and the EU Succession Regulation.   

With regard to the formal validity of wills, consideration is given to the success of the Wills Act 1963, 

stemming from deliberations at the Hague Conference,3 under observation that that legislation 

                                                             
1 Professor of Private Law, University of Glasgow. 
2 Regulation (EU) No 650/2012 of the European Parliament and of the Council on jurisdiction, 

applicable law, recognition and enforcement of decisions and acceptance and enforcement of 

authentic instruments in matters of succession and on the creation of a European Certificate of 
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manages diversity by placing on a par more than seven laws, each of which may be said to have an 

interest in the formal validity of a will. The provision of a multi-reference choice of law rule is a 

means of optimising diversity, to positive effect.  

The in favorem impetus which lies behind the genesis of renvoi thinking in England will be noted, 

recognising that in Collier v Rivaz4 diversity was embraced as a positive attribute, in order to alleviate 

the strictness of the then English rule. 

In the same way that the scission principle manages diversity by recognising and evaluating the 

different interests of different legal systems in the distribution of the component parts of an 

individual’s estate, so too the characterisation of an issue as pertaining to form or substance prioritises 

legal interests. Characterisation makes one pause to consider if the legal issue in question might 

legitimately be diverted to some other law having an interest, or greater interest, in the result – e.g. as 

regards the distinction between the formal and essential validity of a will. Similarly, the forum, having 

characterised an issue as pertaining to interpretation of a will rather than to the essential validity 

thereof, will refer it to the law governing interpretation, which may differ from the lex successionis. 

The paper examines the strategy of managing diversity in the law of succession by means of 

international agreement, giving consideration to the efforts of the Hague Conference on Private 

International Law, and of the EU institutions, remarking that, from a UK perspective, neither initiative 

has proved to be successful. On a European basis, diversity among Member States has been 

minimised by assimilation in the form of the Succession Regulation, which provides harmonised rules 

of jurisdiction, applicable law, and recognition and enforcement of decisions. The visible increase in 

the Regulation in the availability of party autonomy, albeit policed, is evidence of a new (to UK eyes) 

conflict of laws tool by which parties may seek to manage diversity in succession.  

The paper explores the consequences of the UK Government’s decision not to opt in to the EU 

Succession Regulation (representing the challenge of diversity within the EU scheme), and observes 

that, paradoxically, although the UK did not take part in the adoption of that instrument,5 the facts of 

life and death are such that the estates of UK nationals and/or assets situated in the UK are liable to be 

affected by the European instrument in cases where, e.g., a deceased person’s estate includes 

immoveable property in a ‘non-participating’ Member State. It notes that, as long as the scission rule 

remains in UK choice of law rules, it is a stumbling block to achieving harmony in cross-border 

successions and, in particular, to the smooth operation of the Succession Regulation. Finally, the 

paper considers the possible implications for the Regulation of Brexit, and the status of the UK as a 

Third State. 
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